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I. ISSUES ON SECOND REMAND

On June 20, 2001, the Benefits Review Board issued a Decison and Order remanding this case
for asecond time to (1) compare and weigh the radiological qudifications of the physcians interpreting
Claimant’ sx-rays pursuant to Section 718.202 (a)(1) as well asthe persuasiveness of their x-ray reports
aong with other rdlevant evidence onthe existence of pneumoconiogs, (2) darify my finding regarding Dr.
Craft’s opinion of Claimant’s condition; (3) reconsider the medica opinion evidence of Drs. Bdllotte,
Cridli, Fino, Hippengted, Kress and Loudon; (4) determine whether Claimant has established the
existence of pneumoconiosis or that pneumoconiosis was at least a contributing cause of atotdly disabling
respiratory imparment and therefore amaterid change inconditions, and (5) should | find for the Claimant,
to determine the onset date of his disahility.

Inremanding this case the Board noted thet ISland Creek Coal Co. v. Compton, 211 F.3d 203
(4™ Cir. 2000) established the standard for review. The Fourth Circuit held that in order for adament to
obtain black lung benefits, said individua must prove by a preponderance of the evidencethat (1) he has
pneumoconioss, (2) the pneumoconioss arose out of his coa mine employment; (3) he has a totally
disabling respiratory or pulmonary condition, and (4) pneumoconiosisis a contributing cause to his total
respiratory disability. Id. at 207. The Fourth Circuit so held, contrary to the Board's view, that 20
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C.F.R. §718.202(a) required considerationof dl relevance evidencerather than mere discrete subsections
of § 718.202(a), Id. at 208, and specificdly encouraged ALJ sto be mindful of the distinction between
medica or dinicd pneumoconioss, characterized by certain opacities appearing on a chest x-ray and
clinicaly described as chronic lung disease marked by an over growth of connective tissue caused by the
inhdationof certaindusts, and lega pneumoconiogs, described as“ any chronic pulmonary disease resulting
inrespiratory or pulmonary imparment sgnificantly related to or subgtantialy aggravated by dust exposure
in cod mine employment.” 1d. at 210 fn. 8 (quoting 20 C.F.R. § 718.201(a)(2) (2000)).

II. DISCUSSION

1. Existence of Pneumoconios's

Beforeadamant may obtain black lung benefits, the claimant must prove by a preponderance of
the evidencethat he has pneumoconioss. Compton, 211 F.3d at 207. A finding of pneumoconioss may
be made by a chest X-ray, through the application of presumptions described in Sections 718.304-306,
through an autopsy or biopsy, or, through a physician exercisng sound medica judgment. 20 C.F.R. 8
718.202(a)(1-4) (2000). The Fourth Circuit has mandated that dl the evidence mugt be welghed together
to determine the existence of pneumoconiosis and one of the testsoutlined in Section 718.202(a)(1-4), is
not necessarily dispostive of theissue. Compton, 211 F.3d at 209-11.

1(a) X-rays

X-ray evidence " may formthe bass for afinding of the existence of pneumoconiosis” 20 C.F.R.
§ 718.202(a)(1) (2000). Numerica superiority is not a proper method for weighing conflicting x-ray
evidence because such an approach encourages multiple readings in a quest for numbers, and illustrates
little more than digparity in the financia resources of the parties. Woodward v. Director, OWCP, 991
F.2d 314, 321 (6" Cir. 1993). Under Compton, 211 F.3d at 210, the court noted that x-rays read as
negative for cod workers pneumoconioss should not necessarily be treated as evidence weighing againgt
afinding of lega pneumoconiosis. See also, Dehue Coal Co. v. Ballard, 65 F.3d 1189, 1195 (4™ Cir.
1995)(distinguishing betweenmedi ca and lega pneumoconiosis); Hobbsv. Clinchfield Coal Co., 45 F.3d
819, 821-22 (4" Cir. 1995)(same).

Therecord contains 16 different x-rays of Clamant’ schest with48 readings by the physicians listed
below. Out of these 48 readings 6 were positive for the presence of pneumoconiosis (12/24/79; 3/14/81,
6/13/86; 10/14/88; 3/10/89; 2/16/96). Theremainingwereeither negativeor non-specific for the presence
of pneumoconioss as noted below.



Date of
X-ray

03/27/72
03/02/73

03/27/73

12/24/79

03/14/81
03/14/81

01/19/82

03/28/85
03/28/85

04/10/86
04/10/86
04/10/86

04/10/86
04/10/86

06/13/86
06/13/86
06/13/86
06/13/86
06/13/86
06/13/86

10/14/88
10/14/88
10/14/88
10/14/88
10/14/88
10/14/88

Date of
reading

6/22/73

08/10/73

05/12/80

03/14/81
06/03/81

01/20/82

03/28/85
05/29/85

04/19/86
05/19/86
09/15/88

09/22/88
09/26/88

09/03/86
07/29/86
06/17/86
09/15/88
09/22/88
09/26/88

10/14/88
12/04/88
12/06/88
12/07/88
12/13/88
1/13/89

Physcian

Weingean
JR.

Goodwin

MSHA

Deardorff (BC)
Sargent (BC/B)
Tanguilig

Briley
Tanquilig

Gaziano (B)
Sargent (BC/B)
Kress (B)

Gogineni (BC/B)
Binns (BC/B)

Gaziano (B)
Sargent (BC/B)

Deardorff (BC/B)

Kress (B)
Gogineni (BC/B)
Binns (BC/B)

Smith (BC)
Wiot (BC/B)
Shipley (BC/B)
Spitz (BC/B)

Wershba (BC/B)

Kress (B)

| nterpretation

0/0
0/1

Nodular fibross of both lungs [film quality rated
a"2']

Pneumoconiods

1/2q; 2/1t,cn
Tobias

Heart and lungs are within normd limits

No evidence of acute disease
Mild degree of bilaterd pulmonary

emphysema

Completely negetive

Completdy negetive [film qudity is“foggy”]
Completely negative [film quality is
“underexposed’]

Completely negative [film qudity is“light”]
0/1; gt

Completely negetive [film qudity rated as*2’]
Negetive for CWP [film qudlity is “fogged’]
1/0; gls, cn

Completely negetive

Completely negdtive

0/1; st

1/0; pls

No CWP

No CWP

No CWP

No CWP, mild COPD
No CWP



10/14/88

03/10/89
03/10/89
03/10/89
03/10/89
03/10/89
03/10/89
03/10/89

01/12/90
01/11/90
01/12/90

11/07/92

09/06/95

02/16/96
02/16/96
02/16/96
02/16/96

02/26/97
02/26/97
02/26/97
02/26/97

1(a)(i) Film Quality

The x-ray must “ be of suitable qudity for proper classficationof pneumoconioss....” 20C.F.R.
§718.102(a) (2000). The adminigtrative law judge, in hisor her discretion, may accord less weight to x-
ray interpretations where the reader has indicated that the x-ray film qudity islessthan optimd. Arch on
the North Fork, Inc. v. Bolling, 145 F.3d 1329, 1998 WL 228131 (4™ Cir. 1998)(Table)(Stating that
the ALJ did not err in consdering that a negative reading was due to poor film quality when another
superior qudlity film, abet earlier, showed the existence of pneumoconioss); Fife v. Director, OWCP,
888 F.2d 365, 369 (6™ Cir. 1989)(stating that ALJ has discretionto discount areport based on unrdicble

12/13/89

3/20/89

07/03/89
07/03/89
07/03/89
09/08/90
09/11/90
09/11/90

03/07/91
03/11/91
03/12/90

11/08/92

09/07/95

03/06/96
02/16/96
03/25/96
02/24/97

03/13/97
07/03/97
07/08/97
07/10/97

Gogineni (BC/B)

Speiden (BC/B)
Scott (BC/B)
Templeton (BC/B)
Wheder (BC/B)
Duncan (BC/B)
Hayes (BC/B)
Wershba (BC/B)

Duncan (BC/B)
Abramozitz (BC/B)
Wershba (BC/B)

ERT

DAS

Ranavaya (B)
Gaziano (B)
Franke (B/BCR)

No CWP; COPD

V1; tlu

Completely negetive
Completely negdtive
Completely negetive
0/1; &'s, em; no CWP
No CWP; COPD
Completely negdtive

0/1; gt; em [film qudity is“light”]
0/1; dt, hyper expanded
Completely negative [film qudity is*light”]

Mild degree of hilaterd non-specific
Interstitid fibross. No active disease

Portable; pneumonia
Negative

1/0; t/q
0/1; g/t

Wiot (B/BCR) No evidence of CWP, chest within

Leef

normd limits. [film qudlity rated as“2’]

Insufficient evidence of OP; p/s, 0/1

Wiot (B/BCR) No evidence of CWP [film quality rated as’2"]

Shipley (B/BCR)
Spitz  (B/BCR)
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data). Of the negative readings, ten were made by readers who found the film to be of poor qudlity.

Dr. Kress complained that the x-ray taken on 4/10/86 was “underexposed,” Dr. Sargent,
complained that it was “foggy,” and Dr. Gogineni reported that it was“light.” On a scde of one-to-four,
these readers determined the filmquditywasa“two.” Asthese represent three of the five readings of the
04/10/86 x-ray, | find that dl of the readings from the film taken on 04/10/86 are entitled to less weight.

Drs. Gaziano and Sargent also determined that x-ray taken on 06/13/86 had a substandard film
qudity. Assuch | givelessweight to thar negdive readings. The remaining four readers of the 06/13/86
X-ray rated the film quality asa“one,” and because the mgjority of the readers did not complain of poor
film qudity, | fully credit the remaining interpretations of the 06/13/86 x-ray.

Two of the three readers for the 01/11/90 x-ray indicated that the film qudity was a “two,”
complaining that the film was “light.” As these readings represent the mgority of the readings from
01/11/90, | accord lessweight to dl the readings from that x-ray film.

Also, Dr. Wiot complained that the film quaity was a*“two,” assgning anintelligible reason, for the
x-rays taken on 02/16/96, and 02/26/97. Accordingly, | give less weight to Dr. Wiot's two readings
because he had more difficulty reading the filmthan the six other interpretersof thosetwo films Therefore,
twelve of the negative readings are entitled to lessweight, because either the individua reader complained
of poor filmaudity, or the mgority of the readers of the particular x-ray determined that the film qudity was
poor.

1(a)(ii) Radiological Qualifications

Whenrever two or more x-ray reports conflict, consideration shal be given to the radiological
qudifications of the physdans interpreting the x-rays. 20 C.F.R. § 718.202(a)(1) (2000); Adkins v.
Director, OWCP, 958 F.2d 49, 52 (4™ Cir. 1992). The physician examining the x-ray film must submit
adescriptionand interpretation of hisor her findings. 20 C.F.R. § 718.102(c) (2000). If theexaminer “is
aBoard-certified or Board-eligible radiologist or a certified ‘B’ reader . . . he or she sl soindicate”
Id. A physcian who is Board-certified is one who has “certification in radiology or diagnostic
roentgenology by the AmericanBoard of Radiology, Inc. or the American Osteopathic Association.” 20
C.F.R. 8 718.202(a)(1)(ii)(C) (2000). A certified B reader is one who “has demondtrated proficiency in
eva uating chest roentgenograms for roentgenographic quality and in the use of ILO-U/C classficationfor
interpreting chest roentgengrams for pneumoconios's and other diseases by taking and passing a speciadly
designed proficiency examination . . . .” 20 C.F.R. § 718.202(a)(1)(ii)(E) (2000). As the indant case
stressesthe ability to read an x-ray film, in the absence of other rdevant factors, | accord more weight to
those physidans who are both B readers and Board- certified. See Freeman United Coal Co. v.
Director, OWCP, 988 F.2d 706, 708-9 (7" Cir. 1993)(allowing greater weight for interpretations by
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Board-certified radiologists and B readers). The Board has cautioned againgt vauing the opinion of aB
reader over that of aBoard-certified radiologist. See Robertsv. Bethlehem MinesCorp., 8 BLR. 1-211,
1-213 n.5 (1985)(taking “officdd notice that the qudifications of a certified radiologist are at least
comparable if not superior to a physcian certified as a reader pursuant to 42 CF.R. 837.51....").
Because | find that the interpretation of x-rays is a technicd task, | give more weight to the practical
experience of the physicians.

Out of the 6 positive readings, the 12/24/79 reading ligs no physician, and is not entitled to any
ggnificant weight. Dr. Smith, a Board-certified radiologist, rendered a positive 1/0; p/s reading based on
the 10/14/88 x-ray. Based off the x-ray taken on 3/14/81, Dr. Deardorff, Board-certified in 1981, gave
apogtive reading of 1/2q; 2/1 t, cn, and, aso becoming a B reader, he gave apogtive reading of 1/0; g/s;
cn, based off the x-ray taken on 06/13/86. Dr. Speiden, Board-certified and a B reader, interpreted the
03/10/89 x-ray film as pogtive showing 1/1; t/u. The last postive reading was by Dr. Gaziano aB reader
and Board-certified in pulmonary studies on 2/16/96.

On the other hand, Board-certified radiologist and B reader, Dr Sargent, rendered negative
readings on the 04/10/86 and 06/13/86 films. Radiologist and B reader, Dr. Gogineni, rendered three
negative readings from the films taken on 04/10/86, 06/13/86, and 10/14/88. Radiologist and B reader,
Dr. Binns made 0/1 and s/t readings off the x-rays taken on 04/10/86 and 06/13/86. Radiologist and B
reader, Dr. Wiot, made negative readings from the x-rays taken on 10/14/88, 02/16/96, and 02/26/97.
Radiologist and B reader, Dr. Shipley rendered negdtive readings from the 10/14/88 and 02/26/97 films.
Radiologist and B reader, Dr. Spitz dso made negative readings on those two films. Radiologist and B
reader Dr. Wershba rendered three negative readings fromthe X-rays takenon 10/14/88, 03/10/89, and
01/11/90. Radiologist and B readers, Drs. Scott, and Templeton each made a negative reading from the
03/10/89 X-ray. Radiologist and B reader, Dr. Duncan’s negative readings from the 03/10/89 filmwere
0/1, d/s, emand 0/1, g/t, em as of 3/07/90. Radiologist and B readers, Drs. Hayes, and Abramozitz
rendered negative findings based off the 03/10/89 and 01/11/90 films respectively. Radiologist and B
readers Dr. Franke found 0/1,g/t from the 02/16/96 X-ray, and Dr. Leef found insufficent evidence of
OP, p/s, 0/1 based on the 02/26/97 film. B reader Drs. Kress, made negative readings based off the
04/10/86, 06/13/86, and 10/14/86 x-rays, and findly, Dr. Ranavaya, aB reader, made a negative reading
based off the 02/16/96 film. Also, | notethat Drs. Binns, Duncan, Abramozitz, Franke, and Leef dl made
diagnogis of 0/1, and while thisis not “positive’ for pneumoconios's, it does show some dust retention in
the lungs and does not strongly rebut a positive reading in the same manner as an interpretation that is
completely negative.

Thus, the record in this case has numerous interpretations of numerous films by numerous
physcians. The only readersto render a pogtive interpretation, who are both Board-certified radiologists
and B readers, and whose interpretations is not credited with less weight because the film qudity was not
optimd, are Drs. Deardorff and Speiden. On the other hand, the only readers rendering negative
interpretations, who arewho arebothBoard-certified radiologistsand B readers, and whose interpretations
isnot credited with lessweight because the film qudity was not optimal are Drs. Gogineni, Binns, Wiat,
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Shipley, Spitz, Wershba, Scott, Templeton, Whedler, Duncan, Hays and Franke.

Dr. Deardorff became aBoard-certified radiologist in 1961, and by thetime he rendered apositive
reading in 1981, hehad twenty years of experience, and by the time he rendered a positive reading in 1986,
he had twenty-five years of experience in interpreting radiologica data. Dr. Spieden, who rendered a
positive reading onthe 03/10/89 X-ray, became Board-certified in 1971, and became aB reader in 1985.

Comparatively, Dr. Wiot and Spitzare the only physician who have more experience, in terms of
years of practice, as Board-certified radiologists by the time they read their last x-ray.! Dr. Wiot's
qudifications, even apart from hislong standing status as a board certified radiologist, are considerable.
He helped write the standards for the ILO Classfication scheme used to determine the existence of
pneumoconiosis. He is also recognized as a C reader, a highly sdlective honor. Other courts have
recognized hissuperior qudificationsaswell. See e.g., Dingess v. Peabody Coal Co., 194 F.3d 1304,
1999 WL 760252 (4™ Cir. 1999)(Table)(finding it proper for the ALJto accord the greatest weight to Dr.
Wiat in light of the fact that he was a Board-certified radiologist, a B reader, and a prestigious professor
who had authored numerous publications in the black lung fidd). Dr. Spitz dso has an impressve
curriculum vitae containing numerous publications and honors. Likewise, Dr. Deardorff isaso aprofessor
and has written numerous publications and earned many digtinctions. Accordingly, based on the record,
| find thet, a the time of their last reading, Dr. Wiot isthe most highly qudified physcian, followed by Drs.
Spitz and Deardorff.

! The record reveds the length of experience for the following board certified radiologists and B
readers.

Physician Board Cetification B Reader Y ears Experience at Last Interpretation
Wiot 1959 ? 38
Deardorff 1961 1983 25
Spitz 1963 ? 34
Wheder 1969 ? 20
Spieden 1971 1985 18
Binns 1974 1986 14
Wershba 1974 1984 16
Scott 1975 1984 14
Duncan 1977 1985 6
Gogineni 1980 1985 9
Shipley 1983 1985 14
Templeton 1987 1988 2
Hays ? ? ?
Franke ? ? ?



1(a)(iii) “Later is Better”

The Fourth Circuit rejected a“later is better” approach to evaluating x-ray evidencein Adkinsv.
Director, OWCP, 958 F.2d 49, 52 (4™ Cir. 1992), reasoning that the ALJ cannot ignore the relative
qudifications of competing physicians. The Supreme Court has, however, recognizedthat pneumoconioss
isaprogressve disease. Mullins Coal Co. v. Director, OWCP, 484 U.S. 135, 151 (1987)(finding that
the etiology of pneumoconioss is “progressve and irreversble’). See also, Eastern Associated Coal
Corp. v. Director, OWCP, 220 F.3d 250, 258-59 (4" Cir. 2000)(finding that the ALJ did not err in
applying the “later is better” rule when the later x-rays were consistent with the earlier x-rays); Milburn
Colliery Co. v.Hicks 138 F.3d 524, 530 (4" Cir. 1998)(recognizing pneumoconioss as a progressive
disease). Thus, because pneumoconioss is a progressive disease, physicians who have the benefits of
viewing severd x-rays over a long period of time are in the best position to make a well reasoned
interpretation of the x-ray evidence in determining whether aminer has pneumoconioss.

Of the pogitive interpretations, only Drs. Deardorff and Gaziano had the opportunity to view more
than one X-ray film. Dr. Deardorff viewed two x-rays spanning five years, and Dr. Gaziano viewed three
X-rays covering a period of nearly ten years. Dr. Deardorff’ sinterpretation is consstent in that he found
pneumoconioss goparent in both films. Similarly, Dr. Gaziano' s interpretation’s are congstent in that his
two negative readings in 1986, were followed by a positive reading in1996. | aso notethat Gaziano' stwo
negetive interpretations were on film of suspect quality.

Of the negative interpretations, only Drs. Sargent, Kress, Gogineni, Binns, Wiot, Shipley, Spitz,
Duncan, and Wershba viewed more than one x-ray film. Dr. Sargent was prevented from rendering an
interpretation on the 1981 film by the Tobias rule and that reading must be excluded from consideration.
SeeTobiasv. Republic Steel Corp., 2BLR 1-1277(1981). Thus, Dr. Sargent viewed two films, barely
two months gpart, in 1986, one of which was on film of poor qudity, thus hisinterpretation is entitled to
lessweight. Dr. Kress, who isonly aB reader, and Dr. Gogineni, each interpreted three different films,
from 1986 to 1988, entitling thar interpretation to less weight than Deardorff and Gaziano because their
sampling of x-rays related to a shorter period of time. Likewise, Dr. Binns two readings in 1986 are
entitled to lessweight. Dr. Wiot made negative readings on three films covering the time period from 1988
t01997. All of Dr. Wiot sinterpretations were negative, however, Dr. Wiat indicated that the film quality
in the later x-rays, from 1996 and 1997, were of poor qudity, and his opinion on those filmsis entitled to
less weight. Drs. Shipley and Spitz viewed two films, dated 1988 and 1997, rendering negative
interpretations on both, entitling their interpretations to greater weight because they had the opportunity to
view the progression, if any, of Claimant’s pneumoconiosis. Dr. Duncan aso viewed two films, but his
sample spanned less than one year and his second reading wasinfluenced by a*“light” film. Dr. Wershba
made readingsfrom threefilms dated between 1988 to 1990. Thisshort period, coupled with thefact that
hislagt interpretation was influenced by the fact thet the film quality was poor entitles his interpretation to
lessweight.



Accordingly, only the interpretations of Dr. Deardorff, Gaziano, Shipley and Spitz are entitled to
their full probeative vaue, visa visthe other x-ray readers, because they had the benefit of viewing the most
number of filmsover the longest period. | dsonotethat Dr. Gaziano’ sinterpretation of the x-ray evidence
isconggtent withthe progressive nature of pneumoconios's, he viewed three films over nineyears, and his
early negative interpretations were influenced by the fact that he, or the majority of other readers, rated the
film quaity aspoor, and hisfind interpretation, on a clear x-ray, was pogtive. Thisfact disinguished Dr.
Gaziano' sinterpretation from other multiple readers, like Dr. Wiot, because Dr. Gaziano's last film was
clear, whereas Dr. Wiot’ slast two filmswereof suspect qudity, meaning that Dr Wiot may not have clearly
distinguished any progression of Claimant’spneumoconioss. Additionaly, | notethat Dr. Deardorff gave
congstently positive readings and Drs. Shipley and Spitz' s readings were consistently negetive.

1(a)(iv) Biasof X-ray Interpreters

In weghing the qudity of numerous and diverse opinions, in addition to other factors, an “ALJ
should consider whether an opinion was, to any degree, the product of biasin favor of the party retaining
the expert and paying the fee. Underwood v. Elkay Mining, Inc., 105 F.3d 946, 951 (4™ Cir. 1997).
Seealso, Woodward v. Director, OWCP, 991 F.2d 314, 321 (6™ Cir. 1993)(holding that party &ffiliation
of the experts is a proper consderation). Should the ALJ determine that an expert’s opinion is not
independently based on the facts, the ALJ has discretion to regard the experts opinion as having low
probative vadue. Underwood, 105 F.3d at 951. Also, under the Federad Rules of Evidence, ajudge may
takejudicid noticeof factsthat are* not subject to reasonable dispute” because they are “generdly known
within the territoria jurisdiction of the court,” or because they are “capable of accurate and ready
determination by sourceswhose accuracy cannot reasonably be questioned.” Fep. R. Evip. 201 (2001).
The Bendfits Review Board has cautioned, however, that the ALJ should base his credibility determinations
based onthe record as a whole and not rely uponoutside informationinfinding aparty isbiased. Melnick
v. Consolidation Coal Co., 16 BLR 1-31, 1-35 (1991)(overturning an ALJ s decision to accord little
probative weight to the opinions of Dr. Wiot and Spitz because, in the ALJ s long hitory of dedling with
these two doctors, he ascertained that they would “pigeonhole [the] claimant’ s condition according to the

desires of the paying party”).

Operator’ sphyscians, Drs. Wiot and Spitz have both worked at the Radiology Department at the
Univeraty of Cincinndti. Intheinstant case, Dr. Wiot unequivocaly found no evidence of pneumoconioss
on the x-rays taken on 10/14/88, 2/16/96 and 2/26/97. Dr. Spitz unequivocaly found no evidence of
pneumoconios's based off the x-rays taken on 10/14/88 and 2/26/97. Other examining physcians of the
same x-ray had ether rated the film postive of pneumoconiosis or found insufficient evidence. By itsdlf,
thisfact is not particular troubling, especialy inaclose caseswhere two equaly quaified physicians could
view the same x-ray and reach completely opposite results. After areview of Fourth and Sixth Circuit
decisons, however, Drs. Wiot and Spitz's negdive readings appear more than mere objective
interpretations of the physical data, rather, the Circuit Court cases reved that, statistically spesking, Drs.
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Wiot and Spitz are anything but objective? | take judicia notice of their apparent bias and accord their

2 Here | take notice of the fact that Dr. Wiot, in asurvey of cases decided by the Circuit

Court of Appeds, has consgtently found that a miner’ sx-rays show no evidence of pneumaoconios's, when
other physicians had reached the opposite concluson. Seee.g, Dingess v. Peabody Coal Co., 194 F.3d
1304, 1999 WL 760252 (4™ Cir. 1999)(Table)(finding that Dr. Wiot was one of eighteen readers
interpreting an x-ray as negative when three other readers interpreted it as positive); Arch of KY., Inc v.
Hickman, 188 F.3d 506, 1999 WL 646283 (6™ Cir. 1999)(Table)(issuing amedical report negating the
existence of pneumoconiosis inacase containing thirty-nine interpretations of x-ray evidence, nine of which
were positive); Toliver v. P.G.&H., Inc., 172 F.3d 864, 1999 WL 30896 (4™ Cir. 1999)(Table)(finding
that Claimant’ scounsdl properly objected to the admissibility of x-ray rereading by Dr. Wiot); Copley v.
Arch of WVA, Inc., 135 F.3d 769 1998 WL 62602 (4™ Cir. 1998)(Table)(crediting the interpretation of
Dr. Wiot in determining that the x-ray evidence did not prove the existence of pneumoconioss); Staton
v. Norfolk & Western Ry. Co., 65 F.3d 55 (6™ Cir. 1995)(finding that of eight readers, only Drs. Wiot
and Spitz determined that the film was completely negetive); Adkinsv. Arch of VWA, Inc., 61 F.3d 899,
1995 WL 432403 (4" Cir. 1995)(Table)(finding that Dr. Wiot rendered a negative interpretation of anx-
ray whentwo other physidans interpreted it as postive); Wiley v. Consolidation Coal Co., 39F.3d 1183,
1994 WL 592836 (6™ Cir. 1994)(Table)(stating that Dr. Wit gave one of two negdtive interpretations
when three other physicians interpreted the x-ray as postive); Journell v. Southern Appalachian Coal
Co., 23 F.3d 401, 1994 WL 191634 (4™ Cir. 1994)(Table)(stating that Dr. Wiot gave one of three
negative readings when two other physicians gave postive readings); Fox v. Director, OWCP, 991 F.2d
789, 1993 WL 104306 (4™ Cir. 1993)(Table)(rlying on a negative interpretation of anx-ray read solely
by Drs. Wiot, Spitz and Shipley to determine that the x-ray evidence did not show pneumoconiosis when
earlier x-rays wereinterpreted as positive); Walker v. GAF Corp., 885 F.2d 872, 1989 WL 109754 (6™
Cir. 1989)(Table)(interpreting anx-ray as hot showing asbestoss whenthere was medicd evidenceto the
contrary); Everly v. Peabody Coal Co., 848 F.2d 190, 1988 WL 40480 (6™ Cir. 1988)(Table)(finding
Dr. Wiot gave one of two negative interpretations when a third reader interpreted the film as positive) ;
Creechv. BenefitsReview Bd., 841 F.2d 706 (6™ Cir. 1988)(finding filmguality unreadable whenanother
physician rendered a positive interpretation); Prater v. Hite Preparation Co., 829 F.2d 1363 (6™ Cir.
1987)(relating that Drs. Wiot and Spitz rendered negative interpretations when other physicians found
evidence of pneumoconiosis); Frost v. Benefits Review Bd., 821 F.2d 649, 1987 WL 37851 (6™ Cir.
1987)(Table)(finding no evidence of disk atelectass when an earlier physcian had determined that there
were “U” shaped irregularitiesin the lower lung zones); C.f. Sexton v. Switch Energy Coal Corp., - -
F.3d- -, 2001 WL 1136086 (6™ Cir. 2001)(Table)(attributing large opacities in lung to pneumoconiosis
and also noting old tuberculosis); England v. Director, OWCP, 120 F.3d 260, 1997 WL 419328 (4™
Cir. 1997)(Table)(conceding that a 1989 x-ray showed complicated pneumoconiosis when arguing that
the onset date of tota disability should be 1989, not 1986, the date the claim was filed).

Smilaly, Dr. Spitz has consgently determined that an x-ray did not show evidence of
pneumoconiodsincontested cases. See e.g., Dingess v. Peabody Coal Co., 194 F.3d 1304, 1999 WL
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interpretations |ess probative vaue.

1(a)(v) Comparing and Weighing the X-ray Evidence

760252 (4" Cir. 1999)(Table)(finding that Dr. Spitz was one of eighteen readers interpreting an x-ray as
negative when three other readers interpreted it as postive); Toliver v. P.G.&H., Inc., 172 F.3d 864,
1999 WL 30896 (4™ Cir. 1999)(Table)(finding that Claimant’s counsel properly objected to the
admissbility of x-ray rereading by Dr. Spitz); Copley v. Arch of WVA, Inc., 135 F.3d 769 1998 WL
62602 (4" Cir. 1998)(Table)(crediting the interpretation of Dr. Spitzindetermining that the x-ray evidence
did not prove the existence of pneumoconiosis); Saton v. Norfolk & Western Ry. Co., 65 F.3d 55 (6™
Cir. 1995)(finding that of eight readers, only Drs. Wiot and Spitz determined that the film was completely
negative); Adkins v. Arch of WVA, Inc., 61 F.3d 899 (4™ Cir. 1995)(Table)(finding the Dr. Spitz
rendered a negative interpretation of an x-ray when two other physicians interpreted it as postive);
Journell v. Southern Appalachian Coal Co., 23 F.3d 401, 1994 WL 191634 (4" Cir.
1994)(Table)(stating that Dr. Spitz gave one of three negetive readings when two other physicians gave
positive readings); Woodward v. Director, OWCP, 991 F.2d 314 (6" Fox v. Director, OWCP, 991
F.2d 789, 1993 WL 104306 (4™ Cir. 1993)(Table)(relying on a negative interpretation of an x-ray read
solely by Drs. Wiot and Spitz and Shipley to determine that the x-ray evidence did not show
pneumoconios's when earlier x-rays were interpreted as postive); Craft v. Director, OWCP, 867 F.2d
611,1989WL 8112 (6" Cir. 1989)(Table)(interpreting x-ray evidence as negative); Mooney v. Secretary
of Health and Human Services, 836 F.2d 550, 1987 WL 30583 (6™ Cir. 1987)(Table)(rendering
condgtently negative interpretationof filmsthat other physicians determined were positive); Prater v. Hite
Preparation Co., 820 F.2d 1363 (6™ Cir. 1987)(relating that Drs. Wiot and Spitz rendered negative
interpretations when other physcians found evidence of pneumoconioss); Combsv. Secretary of Health
and Human Services, 820 F.2d 405, 1987 WL 36135 (6™ Cir. 1987)(Table)(making negdive
interpretations of the x-rays when other physicians had interpretations as highas 2/2); Couch v. Secretary
of Health and Human Services, 774 F.2d 163 (6™ Cir. 1985)(reviewing anx-ray fiimearlier interpreted
for pneumoconiosis a 2/2 and determining that the film was negative); Peabody Coal Co. v. Lois, 708
F.2d 266 (7" Cir. 1983)(rendering anegdive reading). C.f England v. Director, OWCP, 120 F.3d 260,
1997 WL 419328 (4™ Cir. 1997)(Table)(conceding that a 1989 x-ray showed complicated
pneumoconios's whenarguing that the onset date of tota disability should be 1989, not 1986, the date the
clam wasfiled).

While | cannot say that Drs. Wiot and Spitz were biased in any one particular case, areview of
the cases reveds an impamissble pattern of shaded interpretations. A review of cases which involved
other x-ray interpreters does not reveal enough cases, nor suchaone-sided pattern of negative, or positive,
readings.
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In waghing the evidence concerning the interpretations of the x-rays, | find that Claimant has
established the existence of pneumoconiosis. Firg, the probative value of the x-rays taken on 04/10/86
and 01/11/90 are discounted because amgority of the readerslooking at the flmremarked that the quality
was less than optimal. Also, the interpretations of Goodwin from the 1973 x-ray, Gaziano and Sargent
from the 6/13/86 x-ray, and Wiot from the x-rays taken on 02/16/96 and 02/26/97, are aso discounted
because the readers related that they thought the film qudity was less than optimd.

Second, based upon the radiological qudifications of the x-ray interpreters, | accord lessweight
to dl those phydcians who are neither Board-certified radiologists nor B readers, and accord greater
weight to those who are both B readers and board certified. Dr. Wiot is the most qudified physcian of
record, as charmanof the University of Cincinnati Department of Radiology, and the lone physcianto have
the distinction of being a C reader. 1 dsofind that Drs. Spitzand Deardorff are highly qudified and entitle
their opinion to greater weight.

Third, | accord greater weight to the interpretations of physicians who had the benefit of viewing
X-rays over along period of time. Inthisregard | give more credit to the interpretations of Dr. Deardorff,
Gaziano, Shipley and Spitz because they had the benefit of viewing the most number of films over the
longest period. | aso note that dl their interpretations of the x-ray evidence is consstent with the
progressve nature of pneumoconiosis.

Fourth, | note that Drs. Wiot and Spitz have a publicaly recorded history of meking one-sided
interpretations and | view their findings as suspect. Additiondly, | note that, while not dl of the Sixteen x-
ray films are “podgtive,” fifteen of those films ether show some degree of dust in the lungs or other
pulmonary impairment. Accordingly, based on al the x-ray evidence, | find that Clamant’s X-rays
establish the existence of pneumoconioss.

1(b) Establishing Pneumoconiosis Through a Presumption

Asdde from x-ray evidence, a coa miner may establish the existence of pneumoconios's through
an autopsy or biopsy, through a physician exercisng sound medica judgment, or through the gpplication
of presumptions described in Sections 718.304-306. 20 C.F.R. § 718.202(a)(1-4) (2000). Here neither
an autopsy nor abiopsy is available. Even if the x-ray evidence had turned out to be negative, however,
Clamant is till entitled to the presumption of pneumoconiossin Section 718.305, which provides:

If aminer was employed for fifteenyears or moreinone or more underground cod mines,
and if thereis a chest X-ray submitted in connectionwithsuchminer’'s.. . . dam, and it is
interpreted as negative . . . and if other evidence demongtrates the existence of a totdly
disabling respiratory or pulmonaryimparment, thenthereshal be arebuttable presumption
that such miner istotaly disabled due to pneumoconioss. . .. The presumption may be
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rebutted only by establishing that the miner does not, or did not have pneumoconiosis, or
that his or her respiratory or pulmonary imparment did not arise out of, or in connection
with, employment in acod mine.

20 C.F.R. § 718.305(a) (2000).

At hearing both parties agreed that Claimant worked at least fifteen years in the cod mines, and
has undisputed evidence of a totally disabling respiratory imparment. Thus, Clamant is entitled to the
presumption of having pneumoconicss.

1(c) Establishing Pneumaoconiosis Through the Sound Medical Judgment of a Physician

A cod miner may establish the existence of pneumoconiods through a physician exercisng sound
medical judgment. 20 C.F.R. § 718.202(a)(4) (2000). “An ALJmay not discredit aphysician’ sopinion
soldy becausethe physician did not examine the dlamant.” Clinchfield Coal Co. v. Smith, - - F.3d - -,
2001 WL 848195 (4™ Cir. 2001)(quoting Island Creek Coal Co. v. Compton, 211 F.3d 203, 212 (4™
Cir. 2000)). Statements made by the clamant, concerning the existence of pneumoconioss, do not
condusively resolve conflicting medica opinions. Milburn Colliery Co. v. Hicks 138 F.3d 524, 533 (4™
Cir. 1998). A wdll reasoned medica opinion is one with underlying documentation adequate to support
the physicians conclusions. Jordan v. Benefits Review Board, 876 F.2d 1455, 1460 (11" Cir. 1989).
In determining if an opinion is wel reasoned, an ALJ should examine the vdidity of the physcian’s
reasoning “ based on objective medical evidence suchas blood gasstudies, el ectrocardiograms, pulmonary
function studies, physica performance tests, physica examination, and medica and work histories” 20
C.F.R. § 718.202(8)(4) (2000). Inthe instant case Drs. Craft, Boggs, Stewart and Gaziano opined that
Clamant has pneumoconioss, and Drs. Crisdli, Fino, Bellotte, Hippensted and Loudon concluded that
Claimant does not have pneumoconiosis.

1(c)(i) The Medica Evidence

The folowing medical summary is reproduced from the Proposed Decison and Order;
Memorandum of Conference, created by the Didtrict Director in 1997:

PuLMONARY FUNCTION STUDIES

Daeof Tet Phydcdan Hagnt Age FEV, MVV ECV FEV,/FVC

02/27/97 Cridli 68" 71 0.057 158 36%
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Totd Disability Standards. .. 1.74 2.25 55%

02/16/96 Gaziano 67" 70 0.70 28 1.78 40%

Totdl disability Standards.. . . 1.68 67 218 55%
These test results were reviewed by Dr. Ranavaya, pulmonary consultant to DOL, who
found them to be VALID.

03/10/89 Rasmussen 67 64 1.18 48 241 48%
Tota Disability Standards. .. 1.78 71 2.28 55%

10/14/88 Crisli 67 63 1.89 54 335 56.4%
Total Disability Standards . .. 1.79 72 230 55%

08/23/86 Fritzhand 69 55 18 46 - - --
Total Disgbility Standards. .. 208 83 263 55%

04/10/86 Gaziano 67 60 1.05 49 1.73 60.6%

Totd Disability Standards . .. 1.84 74 235 55%
These test results were reviewed by Dr. Gaziano, pulmonary consultant to DOL, who
found them to be VALID.

08/83/83 Bdlotte 69 58 1.89 60 253 T74.7%
Total Disgbility Standards. .. 2.03 81 2.58 55%

ARTERIAL BLoOD GAS STUDIES

Dateof Tet Phydcian PCO, PO, Typeof Test
02/26/97 Cridli 40 70 Regting

PO, Disability Standard ... 60
02/16/96 Gaziano 47 59 Redting

PO, Disability Standard ... 60

These results were viewed by Dr. Gaziano, pulmonary consultant to DOL, who found
them to be VALID.
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03/10/89 Rasmussen 40 56 Regting
43 55 Exercise
PO, Disability Standard ... 60

04/10/88 Crisali 431 63.7 Regting
PO, Disability Standard ... 60
04/10/86 Gaziano 34 63 Redting
PO, Disgbility Standard ... 66
32 66 Exercise

PO, Disability Standard . .. 68

These results were reviewed by Dr. Gaziano, pulmonary consultant to DOL., who found
them to be VALID.

Accordingly, the results of the pulmonary function study clearly show that, as a percentage,
Clamant’ s pulmonary functions continualy decreased, withFEV ; values rgpidly dedining after 1988. The
blood-gas studies show that Clamant was within the disabled range from 1989 to 1996, but, the record
shows an improvement in on PO, levelsin 1997.

1(c)(ii) Medicd & Work Histories

A physcian’s determination of the existence of pneumoconiosis, if it is a well reasoned medica
opinion, should be based partly upon the Clamant's medicd and work hisories. 20 C.F.R. §
718.202(a)(4) (2000).

Clamant began working underground in the cod minesin 1943 at Elk River Coa and Lumber
Company in Widen, West Virginia. (Tr. 12). Clamant returnedto thisjob after servingafew yearsinthe
Navy during World War 11. (Tr. 13). He then worked in a cod mine operated by a branch of Allied
Chemical, and most recently worked for Operator, Mg estic Mines, quitting on January 25, 1985. (Tr.
15). In 1991, Judge Burke, finding Claimant’ stestimony vague and incong stent, determined that Claimant
had eighteenyears of coal mineexperience, eventhough Clamant aleged twenty-sx yearsinhis application
for benefits. On certain medica reports, Claimant hasover thirty-fiveyearsof exposureworkingin the cod
mines. Accordingly, Claimant has along history of cod mine employment.

Regarding his smoking history, Claimant testified that he was not able to smokeinthe mines. (Tr.
17-18). Claimant further testified that he may have smoked up to a pack of cigarettes a day, largely
reducing histobacco intake after 1985, and quitting in 1992. (Tr. 18). Later, however, Clamant testified
that in atypica week before quitting the minesin 1985, he may not buy any cigarettes for a period of two
or three weeks. (Tr. 22). Ingfrid Canfield, Claimant’s spouse, testified that Claimant has had memory
problems for the past five to ten years. (Tr. 40-41). Likewise, the smoking history Claimant gave to the
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examining physcians rangesfrom never having smoked to one pack aday for forty years. In 1991, Judge
Burke, again finding Clamant’ s testimony vague and unrdiable, credited Claimant with smoking one-half
pack of cigarettesaday for forty years. | find that Judge Burke sinterpretation isreasonable and hold that
Claimant smoked one-half pack of cigarettes a day for forty years.

1(c)(iii) The Medica Reports

While the opinions of treating physcdans deserve speciad consderation, an ALJ mugt not
mechanicaly credit, totheexclusonof dl other testimony, the testimony of the treating physicians. Sterling
Smokelesscoal Co. v. Akers, 131 F.3d 438, 441 (4™ Cir. 1997). See also, Grigg v. Director, OWCP,
28 F.3d 416, 420 (4" Cir. 1994)(stating that the testimony of a treating physicianisentitledto great, though
not necessarily dispositive, weight); Burek v. Valley Camp Coal Co, 2001 WL 687589, *7 (4" Cir.
2001)(Table)(stating thet the opinion of a treating physician is entitled to great weight as it “reflects an
expert judgment based on continued observation of the patient’s condition over a prolonged period of
time”). Cf. Grizzle v. Picklands Mather and Co., 944 F.2d 1093, 1097-99 (4™ Cir. 1993)(finding that
atreating physcians evidence is not entitled to grest weight asamatter of law and an ALJis not required
to weigh the opinion more heavily). A doctor gives a reasoned medical opinion when the totdity of his
report indicates that the doctor considered the objective medica evidence and the report may be wel
reasoned evenif the doctor did not offer any explanation for hisconclusons. Compton, 211 F.3d at 212.

1(c)(iii)(A) Physicians Not Finding Pneumoconiosis

Dr. Cridli, a pulmonary disease specidist, opined that Claimants physica condition was soldy
related to tobacco smoking and his conditionwould be the same today had he never mined cod. (Crisdli
Dep. 23& 29). Dr. Crisli credited Clamant withhis heaviest account of his smoking history of one pack
of cigarettes aday, opining that thiswasadgnificant smoking history. Id a 55. Additiondly, in factoring
in the interpretations of Claimant’ s x-ray films, Dr. Crisali testified that:

A All of these interpretations either show low grade changes which might be
consgtent with pneumoconiossor e seshow that there are no shadows cons stent
with occupational pneumoconioss. And in looking a the mix, | try to weigh the
qudifications of the various radiologigts. | weigh the numbers, how many sad this
or that, but that's a rlatively minor factor, and just try to put it together as a
whole.

Q Doctor, iswhether the x-ray interpretations ultimately come up postive or negetive
dl you need to know in deciding whether or not a patient has coal workers;
pneumoconioss?

A Certainly not. In evauating a patient for coa workers pneumoconioss, |
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approach them as | would any patient. | use the informetion obtained from the
history, the physical exam, the pulmonary functions, and the x-ray to help arrive
at an accurate diagnosis. . . .

(Crisdli Dep. 17-18)

Interpreting the x-ray evidence, Dr. Cridli determined that they did not show evidence of
pneumoconioss. Id. at 23. In diginguishing between his diagnosis of emphysema related to tobacco use,
and pulmonary imparments related to cod dust exposure, Dr. Crisdli stated:

A Sometimesit’ sadifficult Stuationto diginguish. In aStuation where an individud
has obstructionto air flow, no evidence of emphysema, and anx-ray whichis 1/1,
it may cause a problem, assuming that individua aso has other exposures like
smoking.

Inastuationlikethiswherethere sclear-cut evidence of emphysemaand
there' sanx-ray whichoveral showsno evidence of occupationa pneumoconioss
and the patient has a heavy smoking higory, the only reasonable medicd
conclusion is that the patient has emphysema secondary to tobacco smoke
exposure.

(Crisdlli Dep. 25).
Later Dr. Crisdli reveded the parameters for diagnosing cod miner’ s pneumoconios's.

A .. .. It would be hepful if there were x-rays changes, but it's not absolutely
necessary. Obstruction to air flow can occur in coal workers pneumoconios's.
A redrictive change may occur in the pulmonary functions as well at
certain changes of pneumoconioss. | would like there to be cod dust exposure
of aggnificant degree.
Whether there is hypoxemia or not, that is nonspecific and would not
diagnosis pneumoconioss. But if it were there, it would help me determine

pulmonary impairment. . . .

Q ... [D]id Mr. Canfield demondtrate any of those conditions?

A Yes. He hasan obgtruction to air flow on his pulmonary functions, . . .

Q ... . How do you conclude adiagnosis of pneumoconiosis?

A ... . Based on the higtory, there has to be a significant exposure. Physical exam

findings are nonspecific. . . . If anindividua came inhereand had x-ray evidence

-18-



of cod workers pneumoconiossand | found nothing else to suggest a cause of
those x-ray changesand he had asgnificant coa dust exposure, then | would say
you have cod workers pneumoconiosss. . . .

(Crisali Dep. 35-37).

Accordingly, Dr. Crisdli’s medical opinion depends, in a large part, upon x-ray films that he
interpreted to be negative, and upon an incorrect smoking history of a pack a day for forty years. Dr.
Cridli did credit Clamant withobstructive ar flow on his pulmonary functions, and credited Clamant with
adggnificant history of exposure to cod dust. Therefore, | find that Dr. Crisalli’ sdiagnoses of the absence
of pneumoconioss isnot asound medical judgment, because, by his own reasoning, based uponthe legdly
edablished facts, Dr. Crisdli would likely diagnose Claimant as having pneumoconios's.

Operator aso took the deposition testimony of Dr. Fino, board certified in internd medicine and
apulmonary disease specidis, to demondtrate that Claimant does not have pneumoconioss. Dr. Fino did
not persondly examine Claimant, but, he did review a series of consultative reports, discharge summaries
and the reports of Dr. Cridli. (Fino Dep. 6). In part, Dr. Fino based hisdiagnosisthat Claimant does not
have pneumoconioss, on the fact that Clamant showed improvement in his lungs after the use of
bronchodilators. Id. a 17. In expressing his opinion, Dr. Fino stated:

A | believe that you can distinguish between [pneumoconiosis and COPD],
and it is not just because the chest x-ray in this particular case did not show
pneumoconioss, because we know that you can have pneumoconioss in the
absence of a pogtive chest x-ray, and we aso know that there are cases of
obstructive lung disease that can be seen in cod miners due to cod mine dust
inhaation, but when | look &t this particular case, thereis a number of issues that
redly point to anon-coal mine dust related condition, granted, again, redizing that
the chest x-ray is negative, but above and beyond that, number one, the
obgtruction that is present has been shown to be reversible with bronchodilators,
and as | have dready discussed, bronchodilators are not going to be effectivein
acod mine dust related condition.

Thereis great variahility in the blood gases at rest, and as just discussed,
variability in the blood gases with trestment, and variability is not consstent with
acod mine dust related condition, and if blood gasesimprove withtreatment, that
isnot congstent with cod mine dust.

Thereare devated lung volumes, and devated lung volumes are not what
one would expect in acod mine dust related condition.

One would generdly see the other abnormdity in lung volumes, thet is,
reduced lung volumes.

There has been arather dramatic drop in this man’s lung function over
time.
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Back in 1988, which | think isjust shortly after he stopped working, but
he dill was smoking, because the evidence dearly showsthat he was ill smoking,
hisFEV1 was 1.89 liters, and eght yearslater, it wasdown to .70 liters, so he has
logt one thousand cc’s or one liter of FEV 1 in eight years, which is 125 cc per
year drop in FEV 1.

That’ swdl described in individuas who smoke, whether they continue to
smoke or not, in terms of that degree of reduction or rgpidity or intensity in lung
function, but that isfar and above much greater that hasever been described in a
coal mine dust related condition, as those descriptions of reductionin FEV 1 have
actualy been lessthat what has been seen in terms of aging, Snce when we age,
our FEV1 decreases.

Ontop of dl that, when | ook at the pattern of abnormadlity in these lung
function sudies, there is muchmore obstructioninthe amdl airways, as measured
by the FEF 25/75, than in the large airways, asmeasured by the FEV 1, and that
is not something that would be expected in a cod mine dust induced obstructive
lung condition, but is quite consstent with what we see in a smoking related
condition, so | do not believe that Mr. Canfield’ s progressive course, in terms of
his lung function, his responses to bronchodilators, his dinicd Stugtion is any
different than what | seein my own practice in cigarette smokers who never had
industria exposure, nor is this the typical pattern of abnormdity that | have seen
in my cod miners who suffer fromcoa mineinduced lungimpairment, so | believe
that Mr. Canfidd' s dnormdlity in lung function in blood gases, in lung volumes,
and diffuson are dl related to his cigarette smoking.

(Fino Dep 17-20).

Thus, Dr. Fino bases his diagnogs on: 1) negdive x-rays, 2) revershility of condition with
bronchodilators, 3) variability and improvement of the blood gases a rest and with treatment; 4)
improvement in lung volumes, 5) a smoking history that would account for the drop in lung function; and
6) obgtructionsin the smal airways.

Dr. Fino's andysis of the facts, however suffersfrom severd flawsthat discredit hisfind diagnoss
that Clamant’s condition “would be the same as it is now, had he never stepped foot in the mines.” 1d.
at 32. Firg, hisinterpretation of the data includes a presumption that the x-ray evidence was negative.
Second, his assessment was based on anincorrect smoking history of one-haf pack to one pack aday for
“mog of hisadult life” Id. at 31. Third, Drs. Crisdli, Boggs and Craft dl determined that Claimant had
bronchitis and Drs. Bdlotte, Rasmussen, Craft and Stewart al determined that Claimant suffers from
asghma. Both of these illnesses redtrict the airways in the lungs, symptoms that are relieved by
bronchodilator drugs, which would account for the fluxuating vaues of PO, inthe arterial blood gas sudy.
Dr. Fino admitted that it was possible to have both asthma and bronchitis at the same time as having
pneumoconioss, Id. at 38, but, did not adequatdy explain why Claimant, who continually suffered from
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decreasing pulmonary capacity and low PO, ratings, could not have pneumoconiosis aswel asemphysema
or other pulmonary disesse.

To make adiagnoss of pneumoconioss, Dr. Fino stated that he would require the following things:
Q Wi, what in your opinion is definitive of coa mine worker’s pneumoconioss?. . .

A Whatever the objective tests are that are pogtive for that condition. If it fits that will make the
diagnoss, whether it is a poditive x-ray, a postive biopsy, a fixed type of aonormdlity in the lung
functions whichdon'’t change, afixed imparment inoxygen transfer. Any one of those may bejust
- - or may be definitive for pneumoconios's, given the proper exposure and latency period.

Id. at 35.

Accordingly, heredamant has positive x-rays, his pulmonary functions are continudly decreasing,
and his oxygen transfer readings have been consstently low even though they show some variation.
Additiondly, Clamant’s many years in the cod mines gives him the proper exposure and latency period.
Therefore, Dr. Fino's conclusion that Clamant does not have pneumoconioss, in light of his own
assessment of how to diagnose pneumoconioss, is not sound medica judgment.

Dr. Bdlotte, a pulmonary disease specidi<t, reviewed Clamant’ smedica records and concluded
that Claimant does not have pneumoconios's, but does have chronic bronchitis, emphysema and asthma.
Dr. Belotte based his diagnosis on: the fact that Claimant’ s carbon monoxide level was high in his blood
gassudy; “along smoking higtory;” smdl airway dystunction; negative x-ray interpretations; and indicated
that Clamant’ s asthma would not show any improvement with the use of bronchodilators if Clamant had
pneumoconioss. Dr. Bellotte' sreport is not awell reasoned medica opinionbecauseitisbased, in part,
on negative x-ray readings and a smoking history that may beincorrect. Also, Dr. Bellottedid not explain
why Clamant could not have both asthma or bronchitis, which would improve with the use of
bronchodilators, and pneumoconioss, in light of the fact that Claimant’s arteria blood gas study showed
condgtently that Clamant suffered from low levels, despite some variations which could be due to the
bronchodilator medicine.

Dr. Hippengted, a pulmonary specidigt, authored a consultative report onMarch 9, 1998, opining
that Clament did not have pneumoconiosis, after reviewing Clamant’s extensive medicd records. His
decison was based, in part, upon negative x-ray readings, and afew postive readings, which he did not
think showed results congstent with pneumoconiosis. Dr. Hippensted recognized Claimant’s history of
pneumonia, bronchitis, and asthmatic bronchitis, and recogni zed periodic exacerbations of these conditions
secondary to cigarette snoking.  Dr. Hippensted did not consider, however, the possbility that
pneumoconiods could be a subgtantia cause of Clamant’ scurrent condition. Therefore Dr. Hippensted’s
medicd opinion is not well reasoned because, as amatter of law, hisinterpretation of the x-ray evidence
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was erroneous, and he did not explain why Clamant could have a non-cod mining respiratory imparment
smultaneoudy with pneumoconioss.

Dr. Loudon, a pulmonary specidig trained in England, concluded that there was insufficient
evidenceto diagnosspneumoconiogs. Cdlingthediagnos sof pneumoconi os san “inexact and contentious
subject,” Dr. Loudon based his opinion on the “radiologists consensus’ of negative x-ray films and the
physologica data. Because | find the x-ray evidence shows pneumoconioss, | give less weight to the
opinion of Dr. Loudon.

Dr. Kress, aB reader, authored consultative reportsin 1989 and 1990, reeching the conclusion
that Clamant did not have pneumoconioss. His opinion was based on radiographic evidence, three of
which he persondly interpreted, and the lack of objective findings consstent with pneumoconiosis. He
determined that Claimant's ar passages were obstructed, consstent with cigarette smoking, and not
restricted, consstent with pneumoconioss. As such, his report is not well reasoned because the
radiographic evidence does show evidence of pneumoconiosis and Dr. Kress did not state that he
considered the possibility that Claimant had multiple pulmonary impa rmentswhichwould account for some
fluxuation in the physiological data, and account for the evidence of some obstruction in the air flow

passages.
1(c)(iii)(B) Physicians Finding Pneumoconiosis

Dr. Craft, one of Claimant’s treating physicians from 1982-1983, concluded that occupational
pneumoconios s was the etiology of Claimant’s pulmonary dysfunction. Although Dr. Craft does not set
forth dl the reasons for his opinion, he does state that he relied on chest x-rays that reveded linear fibrate
changes in the bases, remarked that Claimant had along history of coal mine employment, and stated that
Clamant was a heave cigarette smoker. Dr. Craft aso stated that Claimant had a history of chronic
bronchitis, and emphysemawithcoa workers' pneumoconioss. Accordingly, dthough Dr. Craft does not
succinctly st forth al the factors and reasons upon which he based his conclusion, he did set forth three
vdid factors, and indicated that he considered the possibility that Clamant could have more than one
pulmonary impairment, thus, his report is entitled to Some probetive vaue.

Dr. Boggs, Clamant’ streating physicianfrom 1977 to 1992, treated Clameant for arthritis, burstis
and pneumoconioss. He based his diagnosis of pneumoconios's on the fact that Claimant had a chronic
cough, shortness of breath, weakness, decreased breath sounds and wheezes. There is no indicationthat
Dr. Boggs consdered x-ray evidence, pulmonary function tests, arteria or blood gas studies. Dr. Boggs
was aware of Clamant’s sanoking and work history. Therefore, Dr. Boggs report is not well reasoned
because hefaled to consder dl the factors available to diagnoss pneumoconiosis, but his report is entitled
to some probative va ue because he had familiarity with Claimant’ s smoking and work higtory, and treated
Claimant over the years under the bdlief that Clamant had pneumoconioss.
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Dr. Stewart treated Clamant snce 1992 for COPD, equivocaly diagnosing the etiology as
pneumoconiosis. Dr. Stewart correctly documented asmoking history of one-haf pack of cigarettes per
day, and dso noted that Claimant had acute asthma and bronchitis, with a chronic obstructive pulmonary
disease. In 1996, Dr. Stewart opined that, clinicaly, Claimant demonstrates evidence of severe pulmonary
interdtitid fibrogs thet is conagtent with a diagnoss of pneumoconios's, but when he made this diagnoss,
he remarked that he only had the arterial blood gas studies done in the emergency room and did not have
records of Claimants pulmonary function studies. Accordingly, Dr. Stewart’s medicd report is not well
reasoned because he did not consider dl the available data, but, the missng data - pulmonary function
exam, radiographic evidence, length of exposure - dl support a finding of pneumoconioss, thus, if Dr.
Stewart had these additiond facts, it is highly likey that he would have concretely diagnosed
pneumoconios's.

Dr. Gaziano examined Claimant for the Department of Labor on February 16, 1996, concluding
that Claimant suffers from both chronic obstructive pulmonary disease due to smoking, and coal workers
pneumoconiosisin equa measure.  This conclusion was based on positive x-ray evidence, an incorrect
smoking history of one pack per day sincethe age of twenty-two, the length of coal mine employment, and
a higory of pneumonia, wheezing, chronic bronchitis and bronchia asthma. | aso note that Dr. Gaziano
persondly interpreted threeof Clamant’ sx-rays over nineyears, and participated in Clamant’ s pulmonary
function studies and arteria blood gas studies. Furthermore, in Dr. Crisdli’s depostion, Dr. Crisali
admitted that Dr. Gaziano had “ good and hard scientific datato support hisconcluson.” (Crisdli Dep. 40).
Accordingly, | find that Gaziano issued a well reasoned medical report diagnosing the existence of
pneumoconiosis because his diagnoss was made based on an devated smoking higtory, postive
radiographic evidence, medicd history, length of exposure, and because he had participated in both the
pulmonary function and arterid blood gas studies.

Dr. Rasmussen examined Claimant in 1989 and issued supplementa reports in 1989 and 1990,
concludingthat Clamant has pneumoconiosis. Dr. Rasmussen correctly stated that Claimant smoked one-
half pack of cigarettesaday, but incorrectly stated that Clamant quitin1980. Dr. Rasmussen further noted
a long period of exposure to coa dust, medicd history, x-ray changes condastent with pneumoconioss,
physiologica data- nearly dl of whichpointsto a severe pulmonary insufficiency - and noted that Clament
suffers from more than one pulmonary impairment. Accordingly, | find that Dr. Rasmussen issued awell
reasoned medica opinion concluding that Claimant has pneumoconiosis.®

1(c)(iii)(C) Weighing the Medical Reports

3 Although Judge Burke declined to follow Dr. Rasmussen’s opinion because of an incorrect
assessment of the amount of Claimant’s smoking, | find, that subsequent evidence by treeting
physicians, aswell as Dr. Gaziano, who credited Claimant with a greater smoking history, supports Dr.
Rasmussen' s ultimate conclusion that both smoking and pneumoconiosis contributed to Claimant’s lung
imparment.
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Therefore, | find that the medicd reports of Drs. Crisdlli, Fino, Bellotte, Hippensted, Loudonand
Kress are not well reasoned medical opinions because their reports do not consider, in differing degrees,
acorrect smoking history, positive X-ray evidence, and the possbility that Clamant is suffering frommore
than one pulmonary impairment. Furthermore, | note that the underlying premise of Drs. Crisdli, Fino,
Bellotte, Hippensted, Loudon and Kress, that Clamant does not suffer from pneumoconiosss, is
inaccurate. Drs. Craft, Boggs and Stewart’s opinion are not well reasoned because they fall, in differing
degrees, to consder dl the physiologica data of the pulmonary functionand arterid blood gasstudies. On
the other hand, Dr. Gaziano and Rasmussen, issued well reasoned opinions because they relied on postive
x-ray evidence, physiologica data, medical and work histories, and fully considered the pulmonary
impairments based on both smoking and coa mining histories, not trying to discount the existence of one
to favor the other.

1(d) Weighing the Whole Record to Deter mine the Existence of Pneumoconiosis

Weighing the record as a whole, | find that Clamant has established the existence of
pneumoconiods because: 1) a preponderance of the x-ray evidence is pogtive for pneumoconioss, 2)
Clamant is entitled to a presumption of pneumoconiosis under Section 718.305(a) because he worked
over fifteen yearsin the cod minesand suffers from a respiratory impairment; and 3) Drs. Gaziano and
Rasmussen issued well reasoned medicd reports establishing that Claimant suffersfrom both smoking and
cod mining related impairments.

2. Pneumoconiosis Arising from Coal Mine Employment

Before a Clamant can obtain black lung benefits, he must establish, by a preponderance of the
evidence tha his pneumoconioss arose out of his cod mining employment. Island Creek Coal Co. v.
Compton, 211 F.3d 203, 207 (4™ Cir. 2000). A disease**arising out of coa mineemployment’ includes
any chronic pulmonary disease resulting in respiratory or pulmonary impairment sgnificantly related to, or
subgtantidly aggravated by, dust exposureincod mine employment. 20 C.F.R. § 718.201 (2000). Thus,
tobedigible for benefits, “it must be determined that the miner’ spneumoconiosis arose at least inpart from
cod mine employment.” 20 C.F.R. § 718.203(a) (2000). Whenever aminer hasworked in acoa mine
for over ten years, and suffers from pneumoconioss, there is a rebuttable presumption that the
pneumoconiosis arose out of the coal mine employment. 20 C.F.R. § 718.203(b) (2000).

Here, | find that Clamant suffers from two pulmonary imparments, one relaing to smoking, and
the second rdated to Claimant’s cod mine employment. As discussed supra, part 1(c)(iii)(A), Operator
amply provided evidence of pulmonary impairments related to smoking, but, based the conclusion on an
incorrect interpretation of the x-ray evidence, incorrect smoking histories, a refusa to discuss a dua
etiology of Clamant’ s pulmonary impairments, and base their medicd reports onanincorrect presumption
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that Clamant did not suffer from pneumoconioss. Operator has failed to rebut the presumption.
Furthermore, even if operator had presented sufficient evidenceto rebut the presumption of etiology, then
| find, as discussed supra, part 1(c)(iii)(B), that the opinions of Drs. Gaziano and Rasmussen establish by
a preponderance of the evidence that Clamant suffers from pneumoconioss arising from coad mine
employment.

3. A Totally Disabling Respiratory or Pulmonary Condition

Benefits are only awarded to minerswho are totdly disabled due to pneumoconiosis. 20 C.F.R.
§ 718.204 (2000). A miner is consdered totaly disabled if pneumoconios's prevents the miner from
performing his usua coal mine work and from engaging in gainful employment in the immediate area. 1d.
Here, there isno medica dispute that Claimant istotaly disabled due to pulmonary impairments.

4. Pneumoconiosis as a Contributing Cause of Total Respiratory Disability

Before a coa miner may obtain black lung benefits, he must have pneumoconioss that is a
contributing cause to his pulmonary condiition. Island Creek Coal Co. v. Compton, 211 F.3d 203, 207
(4™ Cir. 2000). The Code of Federal Regulaions assist the miner in establishing total disability due to
pneumoconioss:

There is an irrebuttable presumption that a miner is totally disabled due to
pneumoconioss. . . if such miner issuffering . . . from a chronic dust disease of the lung
which:

(a) Whendiagnosed by chest X-ray . . . yiddsone or more large opacities (greater
than 1 centimeter in diameter) . . . .

20 C.F.R. § 718.304 (2000).

Here, x-ray films showed by a preponderance of the evidence the Claimant had pneumoconiosis
entitling Clameant to the irrebuttable presumption that his pneumoconioss is a contributing cause to his
respiratory disability. In addition to the x-ray evidence and the irrebuttable presumption, Claimant had a
long history of exposure to coa dust in the mines. Drs. Gaziano and Rasmussen, whose reports are
discussed supra, part 1(c)(iii)(B), bothopined that pneumoconiosis and smoking contributed to Clamant’s
pulmonary impairment. Therefore, | find that pneumoconiosisis a contributing cause of Clamant’s total
respiratory disability.
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5. Onset of Disability

When a miner is totaly disabled due to pneumoconioss, “benefits are payable to such miner
beginning with the month of onset of total disability.” 20 C.F.R. § 725.503(b) (2000). When the evidence
does not clearly establish the date of onset, the “ benefits shal be payable to such miner beginning with the
month during which the dam wasfiled, . . .” 1d. A miner who files a duplicate clam cannot receive
benefits for any time preceding the find adjudication of the prior clam. Lisa Lee Mines v. Director,
OWCP, 86 F.3d 1358, 1364 (4™ Cir. 1996).

Clamant arguesthat the date of onset of total disability should be July 1, 1992, the date Dr. Boggs
darted tregting Clamant for the existence of pneumoconiosis. The denid of Claimant’s second dam for
benefits became final on August 10, 1993, and Claimant filed histhird daimfor benefitson December 14,
1995. Accordingly, when Dr. Boggs began treating Claimant for pneumoconiosis in 1992, his second
dam was not yet find. In February 1996, Dr. Gaziano detected the presence of pneumoconiosis on an
x-ray, and further, on the same date, after an examination of Clamant, found qudifying blood gas levels
and properly attributed Claimant’s respiratory insufficiency in equal measure to pneumoconioss and
COPD. Smilaly, this represents a materid change in condition from earlier duplicate clams, entitling
Claimant to benefits. Accordingly, | find that Claimant is entitled to benefits as of February 16, 1996.

1. ORDER

IT ISORDERED that the damfor benefits, filed by Varis Canfield, is granted and benefits are
payable commencing February 16, 1996.

ITISFURTHER ORDERED that, Clamant’ scounsdisdlowedthirty(30) days from the date
of service of this decisionto submit an applicationfor attorney'sfees. A service sheet showing that service
has been made on dl parties, indluding the Claimant, must accompany the petition. Parties have twenty
(20) daysfollowing the receipt of such application within which to file any objections thereto.

A
CLEMENT J. KENNINGTON
Adminigrative Law Judge

NOTICE OF APPEAL RIGHTS Pursuant to 20 C.F.R. Section 725.481, any party dissatisfied with
this decison and order may gpped it to the Benefits Review Board within 30 days from the date of this
order, by filing anotice of apped with the Benefits Review Board at P. O. Box 37601, Washington,
DC 20013-7601. A copy of anoctice of appea must also be served on Donald S. Shire, Esq.,
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Asociate Solicitor for Black Lung Benefits. His address is Frances Perkins Building, Room N-2117,
200 Condtitution Avenue, N. W., Washington, DC 20210.
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